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: NO. 07-1300
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V.
JEFFREY BEARD
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MEMORANDUM

EDUARDO C. ROBRENO, J. SEPTEMBER 4, 2009
Petitioner Cesar Xaver Barros, filed this habeas corpus
petition under 28 U S.C. 8§ 2254, collaterally attacking his
sentence and asking the Court to vacate, set aside, or correct
it. Petitioner alleges he was denied effective assistance of
trial counsel, in violation of his Sixth Armendnent rights.
For the follow ng reasons, Petitioner’s 8§ 2254 noti on,

wi Il be denied.

PROCEDURAL HI STORY
On Novenber 3, 2000, Petitioner was convicted of third
degree nmurder and possession of a firearmw thout a license. On
Decenber 19, 2000, Petitioner was sentenced to 21 to 45 years
i ncarceration for the nmurder charge and a consecutive one to five
years incarceration for the firearmviolation

The Pennsyl vani a Superior Court affirnmed the judgnent



of conviction and sentence and t he Pennsyl vani a Suprenme Court
denied the petition for allowance of appeal. Petitioner filed a
tinmely petition for collateral relief under the Post Conviction
Relief Act (“PCRA’), which the PCRA court denied. The

Pennsyl vani a Superior Court affirmed the denial and the

Pennsyl vani a Suprene Court denied the petition for allowance of
appeal. Petitioner then filed the instant habeas petition,
pursuant to 28 U. S.C. 8§ 2254, alleging ineffective assistance of
counsel. (Doc. no. 1). The Court referred the case to United

St ates Federal Magistrate Judge Caracappa for a report and
recommendat i on.

On February 28, 2008, Magistrate Judge Caracappa issued
a report and recomendati on, recommending that Petitioner’s case
be dism ssed for failure to exhaust adm nistrative renedi es at
the state level. Petitioner objected to the report and
recomendation, arguing that his admnistrative renedies were in
fact exhausted. The Court sustained Petitioner’s objection,
found the petition to be properly exhausted, and remanded the
case to Magi strate Judge Caracappa for consideration on the
merits of the petition.

On March 27, 2009, in a well reasoned report and
recomendati on, Magi strate Judge Caracappa revi ewed and deni ed
each of Petitioner’s ineffective assistance of counsel argunents
(doc. no. 20). Petitioner filed three objections to the report
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and recomendati on, chall engi ng each of Magi strate Judge
Caracappa’s findings (doc. no. 21). Respondent filed responses
thereto (doc. no. 23). Petitioner’s habeas clains and objections

to the report and recommendati on are now ri pe for decision.

I1. ANALYSI S

The Antiterrorismand Effective Death Penalty Act
(“AEDPA’) sets forth the standards for review ng state court
judgnents in federal habeas petitions filed pursuant to 28 U S. C

§ 2254. Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). The

AEDPA i ncreases the deference federal courts nust give to the
factual findings and | egal determ nations of state courts. 1d.

at 196 (citing Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cr.

1996)). Pursuant to 28 U S.C. § 2254(d), federal habeas relief
may be granted only when the state court’s decision is “contrary
to, or involved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the Supreme Court of
the United States,” or when the state court’s decision is an
“unr easonabl e determ nation of the facts” based on the evidence

adduced at trial. 28 U S.C. 8§ 2254(d)(1)-(2); Wllians v.

Taylor, 529 U S. 362, 412 (2000); Appel v. Horn, 250 F.3d 203,

210 (3d Gr. 2001).
The “clearly established Federal |aw that governs
i neffective assistance of counsel clainms is the two-pronged
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standard set forth in Strickland v. Washi ngton, 466 U.S. 668

(1984). WlIllians, 529 U S. at 363 (stating that the “Strickl and

test qualifies as ‘clearly established Federal |aw, as determ ned
by the Supreme Court’”). In order to prevail upon an ineffective
assi stance of counsel argunent, a petitioner nust neet the two-

pronged test set forth in Strickland v. Washi ngton, 466 U. S. 668

(1984). First, petitioner nust show that his counsel’s
performance was deficient. 1d. at 687. This requires a show ng
t hat counsel nade errors so serious that counsel was not
functioning as the “counsel” guaranteed by the Sixth Anendnent.
Id. Second, Petitioner nust show that the deficient performance
prejudi ced the defense. |d.

In Petitioner’s objections to the report and
recommendation, Petitioner clains that his trial counsel was
ineffective for three reasons: (1) failure to preserve the issue
of whether the trial court erred in refusing to instruct the jury
on voluntary mansl aughter; (2) failure to object to the trial
court’s jury instructions regarding first and third degree
murder; and (3) failure to adequately cross-exam ne prosecution
w t ness Joel Colon. The Court considers each objection in turn.

A Vol untary Mansl aughter Jury I nstruction

First, Petitioner alleges that his trial counsel was

ineffective for failing to preserve for review the issue of



whet her the trial court erred in refusing to instruct the jury on
vol untary mansl aughter. Under Pennsylvania |aw, voluntary

mansl| aught er occurs under two circunstances. First, where a
person “kills another without |lawful justification if, at the
time of the killing, he is acting under a sudden and intense
provocation by the person killed.” 18 Pa.C. S. § 2503(a).?

Second, where a person “intentionally or knowingly kills an
individual . . . if at the tine of the killing he believes the

ci rcunstances to be such that, if they existed, would justify the
killing under Chapter 5 of this title, but his belief is
unreasonable.” 18 Pa.C S. 8§ 2503(b).2? “A homicide defendant is
entitled to a jury instruction on voluntary mansl aughter only
‘where the offense has been nmade an issue in the case and where

t he evi dence woul d reasonably support such a verdict.’”

. Provocati on occurs where “a reasonabl e person,
confronted by the same series of events, would becone inpassioned
to the extent that this m nd woul d be i ncapabl e of cool
reflection.” Comonwealth v. Kim 888 A 2d 847, 853 (Pa. Super.
Ct. 2005) (quoting Commonwealth v. Galloway, 485 A .2d 776, 783
(Pa. Super. C. 1984)). Such provocation nust have actually
caused the accused to have experienced a state of rage or
passion. Commonwealth v. Berry, 336 A 2d 262, 264 (Pa. 1975)
(citing Comopnwealth v. Drum 336 A 2d 262, 264 (1975) (“if there

[is] provocation without passions . . . the killing wll be
nmur der”)).
2 “A person who conmits unreasonabl e belief voluntary

mansl aughter may hold his m staken belief about the necessity of
sel f defense w thout being subject to the strong enotion of
sudden passion or he may be m staken because he was the aggressor
or violated a duty to retreat.” Commonwealth v. Galloway, 485

A .2d 776, 784 (Pa. Super. Ct. 1984).
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Commonwealth v. Kim 888 A 2d 847, 852-53 (Pa. Super. C. 2005)

(quoting Commonwealth v. Thomas, 717 A 2d 468, 478 (Pa. 1998)).

Here, Petitioner argues that the voluntary mansl aughter
jury instruction was warranted based upon the follow ng evidence:
(1) prosecution witness Joel Colon (the victims brother)
testified that the victimhad a gun in his pocket and had tried
to pull it out before he was shot (Pet.’s (bjs. to Report and
Recomendation, p. 5); (2) several witnesses testified that the
victimwas larger in size than Petitioner (ld. at p. 6); (3)
prosecution witness Mguel Quinones testified that the victimwas
unarmed, but started “blowing his chest up in [Petitioner’s]
face.” (ld.); and (4) Dr. Funke testified that due to the bull et
trajectory in the victinms body, the victimcould have been
“bendi ng his knees” and may have been in a posture where he was
crouched over, charging at Petitioner (ld. at p. 7). Petitioner
argues such evidence warrants a vol untary mansl aughter
instruction because it establishes provocation, or in the
alternative, establishes an unreasonable or m staken belief that
Petitioner had to use deadly force.

The evidence offered by Petitioner fails to establish a
record which “would reasonably support . . . a [voluntary
mans| aughter] verdict.” First, even assum ng that the evidence
coul d support an inference that the victinis actions created
reasonabl e provocation, such evidence fails to show that
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Petitioner was in fact provoked. As the Superior Court noted,

“it would not have been proper for the jury to conclude, based on
t he evidence presented, that [Petitioner] acted while actually in
a state of rage or passion. Rather, the jury would have been
required to specul ate concerning [Petitioner’s] actual

ment al / enotional reaction to the all eged provocation.”

Commonweal th v. Barros, No. 2137 EDA 2005 (Pa. Super. C. My 11,

2006). Petitioner fails to identify any evidence which supports
the notion that he acted because of such provocation. 1In the
absence of such evidence, Petitioner is not entitled to the
voluntary mansl aughter instruction for the provocation purpose.
Second, Petitioner fails to identify evidence which
suggests that he acted out of an unreasonable or m staken beli ef
that self defense was necessary. Simlar to the rejection of the
provocation argunent, the evidence highlighted by Petitioner does
not indicate that Petitioner believed it to be necessary to use

deadly force.?

3 In fact, because the events |eading up to the incident
occurred over the course of a day, it is even less likely that
Petitioner operated under the m staken or unreasonabl e beli ef
that self defense was necessary. However, even if he did so
bel i eve, other facts surrounding the altercation would not
support a voluntary mansl aughter instruction on this ground.
Specifically, an altercation had occurred earlier in the day
bet ween Petitioner and the victims brother and | ater that sane
day Petitioner canme to the victinmis honme, armed with a gun, and
knocked on the door. On these facts, Petitioner was not free
fromfault in provoking or continuing the altercation which
resulted in the victimis nurder. Comonwealth v. Broaster, 863
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B. First and Third Degree Murder Jury Ilnstruction

Next, Petitioner contends that his trial counsel was
ineffective for failing to request a corrected jury instruction
regarding the distinction between malice for first-degree nurder
and malice for third-degree nurder. Specifically, Petitioner
al l eges that when the jury asked the court to define “malice, as
it pertains to first degree and third degree” nurder, the judge
incorrectly instructed, “all fornms of malice qualify for third
degree nurder.” Petitioner argues that the judge should have
explicitly stated that malice for first degree nurder requires
the intent to kill, while nalice for third degree nurder requires
the intent to inflict serious bodily injury or to act with
extrene indifference to the value of human life. See

Commonweal th v. Pitts, 404 A 2d 1305, 1308 (Pa. 1979) (noting

that “nurder of the third degree is a killing done with | ega
mal i ce but without specific intent to kill”). Under Petitioner’s
interpretation of the trial court’s instruction, the jury may
have interpreted nmalice for third degree nurder to include the
intent to kill.

Even assuming that Petitioner's trial counsel’s failure

A 2d 588, 597 (Pa. Super. C. 2004) (noting that in order to
establish inperfect self-defense to warrant voluntary

mansl| aught er instruction, defendant nust show that he was free
fromfault in provoking or continuing the difficulty which
resulted in the slaying).
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to seek correction on this instruction did constitute deficient

performance to satisfy prong one of Strickland, Petitioner is

unabl e to show that this inaction was prejudicial to his defense.
Petitioner was convicted of third degree murder, not first degree
murder. Accordingly, even if the jury construed the instruction
as Petitioner submts and interpreted malice for third degree
murder to include intent to kill, this interpretation resulted in
a conviction of the | esser offense (third degree nurder, rather
than first degree nmurder) and did not prejudice Petitioner. On
these facts, Petitioner cannot prove that “there is a reasonabl e
probability that, but for counsel’s unprofessional errors, the
result of the proceedi ng woul d have been different,” as required

by Strickl and.

C. Fai lure to Cross- Exam ne Prosecuti on Wtness

Finally, Petitioner contends that his trial counsel was
ineffective for failing to properly cross-examn ne prosecution
wi tness Joel Col on regarding inconsistent statenents which
directly bore on Petitioner’s culpability. Specifically,
Petitioner alleges that Joel Colon told the Allentown Police
Department that both Petitioner and M guel Quinones were shooting
at Joel Colon and the victim However, during trial, Joel Colon
testified that only Petitioner shot at victim Petitioner’s

trial counsel did not cross exam ne Colon regarding this
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i nconsi st ency.

An analysis of the record reveals that Petitioner’s
trial counsel extensively cross exam ned Joel Colon at trial.

For at |east three reasons, the decision not to question Joel
Colon as to this specific inconsistency cannot be deened to fal
bel ow an objectively reasonabl e standard, as required by
Stri ckl and.

First, Colon’s statenent to the Allentown Police
Department (identifying both Petitioner and M guel Quinones as
shooters) directly conflicts with Petitioner’s defense that he
was not the shooter. Although the statenent nanmes Quinones as a
shooter, it also identifies Petitioner as a shooter, thereby
contradicting Petitioner’s defense, and reiterating the
accusation that Petitioner was the shooter. Accordingly, failure
to question Colon on this statenent is not objectively

unr easonabl e. *

4 Petitioner argues that had his trial counsel questioned
Colon regarding this statenent, the jury would have been
“infornfed]” that “Quinones may have been the person who fired
the shot that killed [the victim.” Even if Petitioner’s counsel
had questioned Col on regarding this statenment, the statenent
woul d have been cl assified as hearsay evidence (“a statenent,
ot her than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the
matter asserted”) and thus woul d have been inadm ssible for the
truth of the natter asserted. See Pa.R E. 801 and 802.
Petitioner does not identify, or argue, any hearsay exception
whi ch woul d have permtted the jury to consider the statenent for
the truth of the matter asserted. Accordingly, the jury could
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Second, Petitioner’s trial counsel effectively
i npeached Col on on ot her grounds, even in the absence of
guestioning Colon on the inconsistent statenent in question.
Specifically, the jury heard the foll ow ng evidence which
operated to inpeach Colon’s credibility and character: (1) Colon
was not truthful with the police about his involvenent in
shooting a weapon on the night of the incident (Cct. 30, 2000,
Trial Tr. Vol. | p. 228:19-24); (2) Colon was snoking marijuana
the night of the incident (l1d. at 222:18-25); (3) Colon had
commtted juvenile offenses, including receiving stolen property,
and false reports to | aw enforcenent (ld. at 83); and (4) Colon
had charges pendi ng against himfor carrying a firearm
possessi on of controlled substances and unsworn falsification to
| aw enforcenent (l1d. at 84-85).

Third, during his closing argunent, Petitioner’s trial
counsel enphasi zed the inpeachnent evidence and chal | enged
Colon’s credibility:

We have to |l ook at Joel Colon’s credibility. Joel

Colon is a man whose been convicted of being a liar,

giving false reports to police officers. This is

not hing new to conme into official places and give fal se

information, for him He's a man who has pled guilty

to carrying firearns. He’'s a man who, fromhis own

adm ssion, is involved in a drug conviction, a
receiving stolen property conviction. A remarkable

have relied upon the statenent for inpeachnent purposes only, and
not as evidence that Quinones may have been the shooter.
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record for a fellow twenty-two years old. And even
after this incident, he’'s busted for carrying a
firearm possessing a firearm Even after this
incident. That’s the Joel Colon, the package that they
[the prosecution] want you to buy.

(Nov. 2, 2000, Trial Tr. Vol., IV. p. 163-64).

Under these circunstances, Petitioner fails satisfy
Strickland by showi ng that the cross exam nation of Joel Colon

was deficient.?®

> I n support of his ineffective assistance of counsel
claimon this ground, Petitioner cites Bell v. MIler, 500 F.3d
149, 151 (2d Cr. 2007), where the Second Circuit found that a
habeas petitioner’s trial counsel was ineffective for failure to
consult a nedical expert regarding the reliability of the victim
W t ness who connected the petitioner to the crine.

Bell is distinguishable fromthis case. 1In Bell, the
only evidence tying the petitioner to the crinme was the victim
witness' identification of the petitioner. [d. The victimwas
“hel d at gunpoint” and shot in the leg by his attacker. 1d.

| medi ately after the attack, the victim in a statenent to
police, “described the attacker generically,” as “a black nal e,
wearing a |l enmon colored shirt.” [d. at 151-52. El even days
after the attack, after losing “half his blood” as a result of

t he shooting and after regai ning consci ousness from an el even day
coma, the victimidentified the attacker as his neighbor. 1d. at
152. At trial, the enmergency room surgeon testified to the
victims injuries, but petitioner’s trial counsel failed to cross
exam ne the doctor on “the effects of trauma, blood | oss and
painkillers on [the victimis] nenory.” [|d. at 153.

In his habeas petition, the petitioner argued that his
trial counsel was ineffective for failure to consult a nedica
expert witness regarding the inpact of the trauma on the victims
reliability. Applying Strickland, the court held that because
the reliability of the only evidence tying the petitioner to the
case (the victims testinony), was “highly vul nerable to attack

by scientific evidence,” “there [was] ‘a reasonable probability’
that had trial counsel consulted with a nmedical expert, ‘the
result of the proceedi ng woul d have been different.”” 1d. at 155.
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1. CONCLUSI ON
For the reasons set forth above, Petitioner’s
objections to the report and recommendation will be overrul ed.

The Report and Recommendation will be approved and adopt ed.

An appropriate order foll ows.

Unlike in Bell, Petitioner’s trial counsel effectively
cross exam ned Joel Colon, even in the absence of introducing
Colon’s inconsistent statement. 1In Bell, petitioner’s trial

counsel failed to “investigate the scientific inplications of
[the victimis] trauma,” and thus, during cross exam nation of
prosecution w tnesses, he was “handi capped” in challenging the
victimwitness reliability. 1d. at 156. Here, as established
above, Petitioner’s counsel adequately chall enged Joel Colon’s
credibility through other inconsistent statenents, the

i ntroduction of crimnal offenses bearing on Colon's

trut hful ness, and the introduction of Colon’s marijuana use at
the time of the incident, bearing on Colon s perception. Thus,
failure to introduce the inconsistent statenent at issue did not
“handi cap” Petitioner’s trial counsel’s cross exam nation of
Colon, in the way that the failure to consult a medical expert

i npacted the petitioner’s counsel’s cross exam nation of
prosecution witnesses in Bell.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CESAR BARRCS, : ClVIL ACTI ON
) NO. 07-1300
Petiti oner,

V.
JEFFREY BEARD,

Respondent .

ORDER
AND NOW this 4th day of Septenber 2009, upon
consi deration of the Report and Reconmendation of United States
Federal Magi strate Judge Linda K Caracappa (doc. no. 20),
petitioner’s objections (doc. no. 21), and the Governnent's
response thereto (doc. no. 23) it is hereby ORDERED that:
1. Petitioner’s objections to the Report and
Reconmendati on (doc. no. 21) are OVERRULED;
2. The Report and Reconmendation i s APPROVED and
ADOPTED,
3. The Petition for Wit of Habeas Corpus, pursuant
to 28 U S.C. § 2254, (doc. no. 1) is DEN ED and
DI SM SSED;

4. There is no probable cause to issue a Certificate



of Appealability.®

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.

6 A prisoner seeking a certificate of appealability nust
denonstrate “a substantial showi ng of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). “A petitioner
satisfies this standard by denonstrating that jurists of reason
could disagree with the district court’s resolution of his
constitutional clains or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed
further.” MIller-El v. Cockrell, 537 U S 322, 327 (2003). No
basis for a certificate of appealability exists in this case, as
the petitioner is unable to neet this standard.




